Town of Halfmoon Zoning Board of Appeals

Meeting Tuesday, September 2, 2014

7:00 p.m.

Chairman Rose called the meeting to order for the Town of Halfmoon Zoning Board of Appeals at 7:00 p.m. on Tuesday, September 2, 2014 at the Halfmoon Town Hall with the following members present:

Members: Vice-Chairman Tedrow, Mr. Hansen, Mr. Burdyl

Alternate Member: Deborah Curto  

Councilmen: Mr. Hotaling
Town Attorney: Ms. Kathy Drobny  

Secretary: Mrs. Mikol 

Motion was made by Vice-Chairman Tedrow and seconded by Mr. Hansen that the minutes from the August 4, 2014 meeting be approved, motion was carried.  

Wilfredo Miranda, 1480/1482 Route 9  -  278.4-2-52 and 278.4-2-55

Mr. Wilfredo Miranda, of Miranda Real Estate at 1480 and 1482 Route 9 is proposing an application to construct a 699 SF addition to be used as office space with two additional parking spaces that requires variances to achieve their goal for area, front and side yard setbacks, lot sizes, aisle width and parking space dimension and will effect both lots therefore, making them further non-conforming.  1482 Route (Miranda Real Estate Group) had received a denial from the Planning Board at its meeting of Monday, July 28, 2014 with following denial:

Lot area: The minimum area requirement is 25,000 SF, this lot is 18,730 SF.  A variance of 6,270 SF is requested.

Front yard setback:  Town code requires a 50’ front yard setback. The existing building is 45’3” from Route 9.  A variance of 4’9” is requested.

Rear yard setback: The rear yard abuts Town owned land to the west, which is located between this lot and R-1 zoning residential lots off Birchwood Drive.  A 25’ rear yard setback is required, since it does not abut residential land.  The proposed addition is located 22’3” from the rear yard.  A variance of 2’9” is requested.

Side yard setback: A 15’ side yard setback is required.  The south side of the existing building is located 9’11” from the property line.  A variance of 5’1” is requested.  

Aisle width: A 22’ aisle width between parking rows is required.  The aisle width between the two rows of parking located directly in front of the building, at the entrance from Route 9 is 19’.  A variance of 3’ is requested.

Parking space dimensions: All existing parking spaces (7 spaces located entirely on 1482 Route 9 and 9 spaces partially located on 1482 Route 9 and 1480 Route 9) are 9’x18’, and the applicant is not proposing to enlarge these spaces to meet the minimum 10’ x 20’ requirement.  A variance is requested for these 16 parking spaces.

1480 Route 9 (Allstate Insurance Agency) had the following requests:

Lot area:  The minimum area requirement is 25,000 SF.  This lot is 14,810 SF.  A variance is being requested for 10,190 SF.

Front yard setback: Town Code requires a 50’ front yard setback.  The existing building is 34’4” from Route 9.  A variance of 15’8” is being requested.

Side yard setback:  A 15’ side yard setback is required.  The south side of the existing building is 18’11” and the existing garage (accessory structure) is 5’2”.  Due to the garage location a variance request is being made for 9’10”.

Parking space dimensions: All existing parking spaces (11 spaces located entirely on 1480 Route 9 and 9 spaces partially located on 1482 Route 9 and 1480 Route 9) are 9’x18’, and the applicant does not propose enlarging these spaces to meet the minimum 10’x20’ requirement.  A variance is requested for all 20 parking spaces.

Mr. Cooper commented:  Both parcels are owned by Wilfredo Miranda and is zoned C-1 district.  We are proposing a 699 SF addition on the 1482 Route 9 property based on the need for growth for their business.  The addition would be used for office space and for future employees.  We went before the Planning Board on July 28, 2014 and were denied for variances being requested. Since the denial we have made changes to the denied map and plan to re-locate the building in question so that we could obtain the 25’ setback.  A variance is no longer needed there.  

Mr. Burdyl commented:  Could you please point out the building that you are talking about and where you eliminated the need for a 25’ setback variance.  

Mr. Copper commented:  All of the other variances that we requested are as a result of the existing conditions that have been here for 16 years.  
Lot area: The minimum area requirement is 25,000 SF, this lot is 19,563 SF.  A variance of 5,437 SF is requested.

Front yard setback:  Town code requires a 50’ front yard setback. The existing building is 34’3” from Route 9.  A variance of 15’9” is requested.

Side yard setback: A 15’ side yard setback is required.  The south side of the existing garage building is located 9’11” from the property line.  A variance of 5’1” is requested.  

Parking space count: Parking was re-configured to eliminate the need for this variance. 13 parking spaces are required.  The site plan proposed five (5) spaces contained wholly within this parcel, with an additional twelve (12) spaces partially located on this parcel and partially on the adjacent parcel (1480 Route 9), also owned by the applicant.  The applicant proposed a permanent parking easement for use and access to the twelve (12) shared/split spaces.  However, a variance for eight (8) parking spaces is required.
Mr. Cooper is proposing to use a common use easement that will give rights to each property for access to use parking spots as needs.  I wasn’t sure if that was considered to be a variance or not so I kept it on here just in case.  As a result of the proposed project we opened a can of worms for all these variances that are needed since proposing an addition.  
Chairman Rose commented:  Just to confirm, Secretary Mikol these are being treated as two separate applications?

Secretary Mikol commented:  Yes.

Mr. Hansen commented:  Why are we looking at variances for 1480 Route 9?  You are not planning to do anything to that site are you?
Mr. Cooper commented:  We are actually proposing 2 additional parking spaces on that property.  The premises was to provide all the information that we could and if they are not required enough said.

Mr. Hansen commented:  On 1482 Route 9 the only addition is going to be the addition on the back of the parcel.

Chairman Rose commented:  The Planning Board denied the lot area saying that the minimum area requirement is 25,000 SF and the lot is 16,742 SF and that is for 1480 Route 9.  A variance is needed for 8,258 SF.  
Mr. Hansen commented:  I guess what they did with the addition would open a can of worms because the lots are pre-existing and now the lot size is not sufficient.

Chairman Rose commented:  Right, now it creates a variance request of 8,258 SF.
Mr. Hansen commented:  The two parking spaces at 1480 Route 9 that is it, right?  There are no structural changes to the building at all.

Mr. Cooper commented:  It is as simple as you can get.  

Vice-Chairman Tedrow commented:  Have you given any consideration into gluing the two-lots together because if you did you would get rid of two lot size variances, a side-yard variance, and the need for those easements allowing parking for both sites.

Mr. Cooper commented:  Yes, Mr. Miranda actually proposed that a number of years ago to the Board and I don’t know why it didn’t move forward but I think it was denied.  He tried to go that route and I am not really sure what he was proposing at that time but it was not pursued.  
Vice-Chairman Tedrow commented:  It would just seem to make a lot of sense with both being the same ownership.
Mr. Cooper commented:  I think that his philosophy as a business owner is that if he should decide to keep one building and not the other that they are separate parcels and he would not have to deal with that.  

Chairman Rose commented:  Mr. Hansen is your point because in asking for one variance it is setting off the need of more variances due to the pre-existing issues.

Mr. Hansen commented:  Apparently that is the way the Planning Board interpreted it because as the Vice-Chairman pointed out that was another question that we had but I sort of agree with him because it would simplify the whole thing.  It would probably be the best thing to do from the Town’s perspective.  I don’t see this parking lot sharing business and I thought that they didn’t care to see that at the Planning Board.  
Mr. Cooper commented:  I didn’t receive any feedback from the Planning Board other than the denial.  Again, the premise was that I met with the Planning Board Director pre-application and we discussed everything on the plan and he suggested and I agreed to show everything you possibly can letting everyone see it from their determination and for what actually would required a variance or not.  That is what we are presenting today.  Basically, everything we can possibly find with the hopes that maybe some of these won’t be required based on the nature of the construction and the fine tuning of ones that are and move forward with that.  

Chairman Rose commented:  I am confused and I don’t think this is a pre-existing non-conforming in this zone.  Why would they deny or raise these new objections based on all of the constraints of the Town Code.  It is already sitting in a deficit for example of 8,258 SF you are already existing in that mode.  You’re not asking for anything different than what you already have.

Mr. Cooper commented:  Right that is correct.

Vice Chairman Tedrow commented:  If you look at the Planning Board minutes it looks like this issue came up and the Town Attorney said that once you start expanding on a pre-existing non-conforming use you loose your status as pre-existing non-conforming.  Which I guess means you go back to square one in terms of the variances that you need.

Chairman Rose commented:  I think Mrs. Murphy has been fairly consistent with that since I have been on the Board.  You opened that can of worms when you tried to change your pre-existing non-conforming use.  You have substantial variance requests here which you have to pass.

Mr. Cooper commented:  I was hoping not to come in with all of them but it is what it is.  It’s unfortunate and the owner would really like to put this addition on so he can expand his business.  We are here to see if we can get that done.  Even though we are directed to file the variances I am not 100% familiar with this Board, and the way you go about this type of situation, it seems to me as it exists today even though they say you have start over again, it had a prior approval and I was assuming that we were going to do that again.  
Chairman Rose commented:  I don’t know whether it was approved in the past.  

Vice-Chairman Tedrow commented:  I assume the site plan must have been approved by the Planning Board at one time.  
Chairman Rose commented:  They would have approved it in the status of a non-conforming use.
Vice-Chairman Tedrow commented:  Or the variances were granted because the buildings themselves were there and I think they were converted from residential to commercial and so they worked with what they had and got whatever approvals they needed, I would assume.  
Chairman Rose commented:  After your comment, you said you think or do you know I just want to clarify whether the Town denied combining the lots it would be an interesting fact to know.

Mr. Cooper commented:  I don’t know for sure again, Rich Harris showed me the plan that they had a few years ago that Scott Lansing was proposing.  I don’t know if it was a consolidation that didn’t work or the development of what he was trying to do at the time didn’t fit properly with the consolidation.  I don’t know for sure but I do know that they looked at it.  

Chairman Rose commented:  Yes so it’s not apples to apples for sure.

Mr. Cooper commented:  Right, if that is going to help us to get to the finish line then we will surely consider that.  

Chairman Rose asked Secretary Mikol if there was anyway to find that out between now and the next meeting to know what happened there?

Mrs. Mikol commented:  Yes, I will do some research and report back to the Board with my findings. 
Mr. Hansen commented:  It would be interesting to find out what is going on here.  

Chairman Rose commented:  I was just looking through our notes.  Does anyone have any other questions?  So this proposed addition will change the structure of the building or the dimensions of the building?  

Mr. Cooper commented:  The plan beyond the addition is to re-do the entire façade of the building to update it and do a fit-up inside moving offices with partisan walls to coincide with the additional space.  No major structural elements will change to the existing building.  Obviously the new building will have a new structural piece to it and it will be tied to the existing building.  Along with the addition he is making a very valid attempt to update the property and increase the value and tax base.

Chairman Rose commented:  The other question I had was one of the requests under separate applications is that we could possibly remove the status of pre-existing non-conformance use?  It is a continued use of a shared space between the two properties which to me is sort of retaining the non-conforming use by doing that.

Mr. Cooper commented:  As you can see, really we are out of space as far as parking goes and we will put as many as we can in, owning both properties was easy at that point and we would be asking for variances for the required parking.

Chairman Rose commented:  Does anyone see my point?  What would it be in the future if they ask for another variance?  It’s a co-mingled spot that we would variance into place?  So is that a pre-existing non-conforming use expansion?  Which lot does the extra space apply to?  

Mr. Cooper commented:  Although it’s a simple project it’s not a straight forward one.  
Chairman Rose commented:  Fortunately I can’t have any grey area when we do the variance it has to be clear-cut because it could become very confusing for everyone down stream and for future actions.

Mr. Cooper commented:  The easement itself will grant access to both properties as they exist today and because he owns both it’s not an issue he would be writing the easement to himself.  However, if he should decide to sell in the future both parking spots will have the access needed because of the easement.
Vice-Chairman Tedrow commented:  So the easement will run with the land no matter who owns it.

Mr. Cooper commented:  Yes, that is correct.  That is why we did it that way.  So if he for some reason isn’t here anymore and both properties sell there is no change in that circumstance.  It comes with the deed.
Chairman Rose commented:  Essentially what I just heard is if they sell the property they would have to sell both of them together.

Mr. Cooper commented:  No, they can sell separately.  If he sells one property and no longer owns it the person that owns the property next will have access to the parking spots through the easement.  The easement runs with the land forever not with the owner of the building.

Chairman Rose commented:  Well is that an easement or a deed restriction?

Mr. Cooper commented:  It is a permanent easement that runs with the parcels of land. 

Chairman Rose commented:  So we would be approving an easement?

Mr. Cooper commented:  Yes we would be approving a common use easement, yes.

Chairman Rose commented:  So that is different, I do not understand that and would probably need some guidance on that.  I don’t remember anything like that.  We have ever approved an easement.  

Vice-Chairman Tedrow commented:  That is something that the Planning Board would deal with.  

Chairman Rose commented:  Is that our concern or is that someone else’s concern?  I just don’t know.

Mr. Cooper commented:  I think it’s tied to the number of spots and he has the number of spots.  Unfortunately, the property line cuts the spots in half and that is why we brought it up in order to safeguard himself from future development or selling the property.  He is caught both ways basically.  
Mr. Burdyl commented:  So if I understand it what you are saying is if 1482 Route 9 is sold in the future the 2 parking lots goes with both buildings.  Am I correct?  Is that what you are proposing?

Mr. Cooper commented:  The easement is basically enough for the actual parking spots and the 24’ width required behind that to get in and out and also covers the access to the front of the property.  It will allow access to those parking spots.
Mr. Burdyl commented:  In the event of sale that access would be preserved is that why you are asking for the easement.

Mr. Cooper commented:  Yes, that is correct.  

Chairman Rose commented:  Who in the Town approves an easement, the Planning Board?  I am not sure that they need a variance it’s an easement.
Mr. Cooper commented:  I am not asking for one at this point.  I just brought it up because the easement covers the two parking spots.  

Chairman Rose commented:  Why does 1480 Route 9 require a variance?

Mr. Cooper commented:  That is why I am here to straighten it all out.  Like I said when I came here with guns loaded I made sure I identified everything and hopefully we could work through it.  If I don’t need one for that it will solve half of my problem.  

Mr. Hansen commented:  They also missed the resolution from the Planning Board and the necessity for a variance for the garage on 1480 Route 9.

Mr. Cooper commented:  That is based on side setback.

Mr. Hansen commented:  What is the accessory building setback?  Isn’t it 5’.  So why does he need a variance for that?  Planning Board is implying on item 3 that the side yard setback needs a variance because it doesn’t meet 15’.  It’s not an attached garage it’s an accessory building so it would only be a 5’ side yard setback.  

Mrs. Mikol commented:  May I ask a question?  Under commercial districts with only utility you need to have 35,000 SF of area and your basing your request for your variance for 25,000 SF of area.  Are you planning to tie into the sewer?

Mr. Cooper commented:  Yes, we have an easement through someone on Birchwood Drive to tie into the sewer which would meet the lot area requirement of 25,000 SF of area.  The easements should be finalized soon.  We have a permit from the County Sewer District to tie into the sewer.  
Chairman Rose commented:  Technically since you are a pre-existing non-conforming use any change to that property will require a variance.  So adding a parking space falls into that category.

Mr. Cooper commented:  Even if all of the spaces were of the correct size?

Chairman Rose commented:  That is a different issue.  I kind of like Mr. Hansen’s idea of going back and tieing these two properties together.  

Mr. Cooper commented:  If that were to happen and we would cover the area requirement we still have other setback requirements would they still apply?  

Chairman Rose commented:  I don’t know if they would be required any longer?  I am doing the math in my head.  We are not making any pre-judgment.  Is there an alternate way of solving the need for a variance?  Just by looking at the map quickly it looks like you could avoid having any variance just by combining the lots.  
Mr. Hansen commented:  If Mrs. Murphy’s interpretation is that the addition requires the variances then I don’t think she would go along with that.  From what we just heard a little while ago if that was her interpretation and the fact that they are doing anything to that property requires variances.

Chairman Rose commented:  I think you are right, I think it would change the nature of it, it would make it one variance request.  It there was a use change it would be fine.  Combining the properties will change the pre-existing non-conforming and to add the building addition would change it to one variance.  It would make it potentially less significant of a variance request over-all.  
Mr. Cooper commented:  All of the other requirements go away if we could consolidate the lots. The total lot area in relation to the new building is a variance.  
Chairman Rose commented:  At that point, the only change would be is that you are proposing a change to an existing non-conforming.

Mr. Cooper commented:  The consolidation of the lots would change that pre-existing non-conforming use?  The variance would be part of a consolidation?
Chairman Rose commented:  Yes.  I don’t know if you need a variance to do that though.  I think you need to ask the Building Department to make this change.  That is before you get here to this point.  The second step would be coming back for a variance for a non-conforming use of the entire property.  Both properties are being non-conforming use properties right now technically.  

Mr. Cooper commented:  So if I reiterate I can go back to Mr. Miranda and he is willing to consolidate the lots we could come in for the addition variance lot area change conformance and all the other variances that identify the area do not apply?

Chairman Rose commented:  All these with powers reserved from our position and our Town Attorney would have to say yes to the answer to that question.  I think that we would want you to talk to the Planning Board and the Town Attorney to ask that question.  Mr. Hansen, does that sound like the spirit of what you were asking before?  
Mr. Hansen commented:  Yes, I think you have to get the opinion of the Town Attorney on that one.  
Mr. Cooper commented:  If Mr. Miranda doesn’t want to consolidate where does that leave us?

Chairman Rose commented:  He would still have to come back to request a variance for all the variances he is looking for.

Mr. Cooper commented:  I am at a loss because he is not here today to ask him directly which sounds like we are looking at another meeting before a public hearing to get this worked out.  

Chairman Rose commented:  Potentially yes.  Depending on how the Board of Appeals feels I would be willing to schedule a public hearing for the next meeting and prior to that public hearing you could amend your request after going back to the Planning Board.  We are not in the business of delaying people for the sake of delaying.  

Mr. Hansen commented:  Again, I say, that they are going to have to get a blessing from the Town Attorney on that.  
Chairman Rose commented:  When I say powers reserved I mean we have made no determination let’s make sure we are clear.  You have asked a couple of questions and we are nodding yes and we are not nodding yes or no.

Mr. Cooper commented:  This is very due able.  We could potentially, given the outcome of that conversation come back here again as is.

Chairman Rose commented:  If the answer of consolidation doesn’t work then I think we go with Plan A which was come back, set a public hearing, then conduct business with the existing requests at that time.  Is that clear, Secretary Mikol?
Secretary Mikol commented:  Are you still doing a site visit?  
Chairman Rose commented:  Yes, we schedule everything for Plan A as if we were going to have a hearing on October 6, 2014 at 7:00 p.m. and the site meeting as well.

Mr. Cooper commented:  If the variance requests don’t change anything what needs to be submitted?

Chairman Rose commented:  Please talk to our secretary to get all the paperwork worked out.  

Secretary Mikol commented:  Is the Planning Board aware that Mr. Cooper made changes since their denial which is what brought you to this Board for variances?

Mr. Cooper commented:  No they are not aware of the changes.  We changed it as a result of their denial and trying to reduce the number of variances that we needed.  We saw the opportunity to do that so we did chip that over but the Planning Board has not seen the revised plan of our building.  
Secretary Mikol commented:  Their denial is no longer based on what you are presenting to this Board which is what brought you here.  

Mr. Cooper commented:  That is correct.

Mr. Hansen commented:  That is an issue, by making that conforming does that now alleviate the need for the variances?

Secretary Mikol commented:  The applicant has to go back to the Planning Board for a new determination since changes were made they have not seen this plan.  
Ms. Cathy Drobny commented:  Spoke, was not heard, not on microphone.  

Vice-Chairman Tedrow commented:  One of the variances that will go away is if the lots are combined.  You wouldn’t have a property line there anymore.  It would meet the setbacks in a C-1 District.

Chairman Rose commented:  I would like to have more background information before we proceed forward with that.  I don’t understand that request in the context of what we do here as a Board.  With that, I think we understand what we plan to do with Plan A and Plan B.  I will take a motion from the Board if there are no more questions.

Motion was made by Vice-Chairman Tedrow and seconded by Mr. Hansen to set a public hearing for Monday, October 6, 2014 at 7:00 p.m. for the variance request for Mr. Wilfredo Miranda of 1480 and 1482 Route 9.  Motion was carried.
A site visit will take place by this Board on Saturday, October 4, 2014 at 9:00 a.m.   We will meet with you and the applicant if available.  Is that agreeable to everyone?  
The next meeting of the Zoning Board of Appeals will be on Monday, October 6, 2014.  Motion made by Mr. Hansen and seconded by Mr. Burdyl to close the meeting.  Motion was carried.

Respectively submitted by Denise Mikol, Secretary

Town of Halfmoon Zoning Board of Appeals
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